Criminalizing Invasion of Privacy:
Taking a Big Stick to Peeping Toms

, ' W hat action could be
more disturbing, of-
fensive, or insulting

than to have a total stranger peeping

into the window of one’s lighted apart-
ment, especially at 1:30 in the morn-
ing?”

Judge Thomas D. Quinn

Carey v. District of Columbia (1954)!

“Making matters worse, as usual,
is new technology. Of course, voy-
eurs can and do still push aside a blind
to spy on others. But now . . . “peep-
ers’ can be aided by two-way mirrors,
as well as telephoto lenses and high-
powered listening devices. In addi-
tion, video cameras can secretly record
the most private of activities, ensur-
ing that the violation can be repeated
over and over again for new viewers.”

ELLEN ALDERMAN & CAROLINE KENNEDY
THE RIGHT TO PRIVACY (1995)?

In 1842, Alfred Lord Tennyson pub-
lished a poem about Lady Godiva and the
“low churl” named Tom who peeped at
her as she rode naked through Coventry.?
One hundred and fifty-two years later,
newspapers across the Midwest carried a
sensational story about another Peeping
Tom whose actions would significantly
change invasion of privacy law in Mis-
souri. A man who owned a tanning salon
had secretly videotaped more than 100
women naked and vulnerable in rooms
where they thought they enjoyed privacy.*
When word of the existence of the tapes
spread throughout the community where
the women lived, panic erupted among the
customers of the tanning salon.’ The ques-
tion posed in 1954 by Judge Thomas D.
Quinn while affirming a Peeping Tom’s
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conviction was being answered with chill-
ing clarity. What could be worse than the
Peeping Tom of the Fifties? The Hi-Tech
Peeping Tom of the Nineties. The adult
victims of the tanning booth videotaping
soon found out, undoubtedly with amaze-
ment, that the tanning booth owner had
committed no crime in secretly videotap-
ing them.® To protect future victims of
similar offenses, the Missouri legislature

responded quickly by passing withina year
acriminal invasion of privacy statute.” The
law may serve as model legislation for
other states.

VOYEURISM AS A CRIME
Unfortunately for the 1994 tanning booth
victims, the law in Missouri, like most
states, had not kept up with the technology
available to modern-day voyeurs. Although
window-peeping did not constitute a com-
mon law crime,® many peepers of yester-
year were often criminally prosecuted for
such offenses as disorderly conduct,’breach
of peace,'® or prowling." When some of
these old statutes are stretched to cover
window-peeking, however, they can be
successfully challenged as being overbroad
or vague.'? A handful of states specifically
enacted “Peeping Tom” statutes.'* An ex-
ample was Alabama’s 1943 statute which
criminalized the actions of “[a]ny male
person who goes near and stares, gazes or
peeps into any room, apartment, chamber
or other place of abode, not his own or
under his control, which is occupied by a
female person.”'* The Alabama statute did
not require a mental element, though, and
the Alabama Supreme Court therefore
found it unconstitutional in 1950 for being
vague and indefinite since an “innocent”
peeper such as a postman, iceman, laun-
dryman, salesman or even a good neighbor
who was looking into a window because he
had seen smoke “could be brought within
the punitive ban” of the statute.' Some of
the old Peeping Tom statutes were written
so broadly, one commentator warned, that
citizens “venturing into residential areas,
may find it necessary to emulate dray horses
by wearing blinders” in order to avoid
violating the law.'¢ The modern statutes of
many states criminalize Peeping Tom ac-

By criminalizing invasion of privacy, Missouri has clothed the public with protection from
Peeping Toms, voyeurs and other men of vision.
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