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Prosecutors Beware:
Pretrial Publicity May Be

Hazardous to Your Career

Y H. MORLEY SWINGLE

Legal trials are not like elections, to be won
through the use of the meeting-hall, the radio,
and the newspaper. . . . From the cases coming
here we note that unfair and prejudicial news
comment on pending trials has become increas-
ingly prevalent.'

~fustice Tom C. Clark, United States Supreme Court, 1966

ANY CRIMINAL CASE, whether the defendant is O. J.
Simpson, Tonya Harding or just some local miscreant
charged with passing a bad check, involves the potential
clash between the competing interests of the public’s right
to know about crimes committed in the community (and
what law enforcement is doing about them) versus the sus-
pect’s right to a fair trial in front of an impartial judge and
jury uninfluenced by media attention.” Justice Clark’s
lament about the increase in inappropriate pretrial publici-
ty in criminal cases was uttered over 30 years ago, long
before the age of cable television, 24-hour news coverage,
cash-for-trash tabloids and the proliferation of sensational-
ized television newsmagazines, but his words are even more
relevant today. Although less than one percent of criminal
cases receive any publicity at all,’ those that do are covered
by a press that has become more aggressive than ever, more
hungry for a sensational news angle and less willing to fol-
low “the old journalistic ethics.” Now more than ever,
prosecutors, defense lawyers and judges must know and fol-
low established ethical guidelines concerning trial publicity.
Failure to do so can have dire consequences.

DiscIPLINARY RULES
No prosecutor nor law enforcement officer should ever

speak to the press without first reading and understanding
the local state disciplinary rules based upon the American

Bar  Association’s Model
Code  of  Professional
Responsibility; in Missouri,
for example, these are
Supreme Court Rules 3.6,
3.8 and 8.2.° Failure to com-
ply with them can subject
the trial lawyer to civil suits,*
disciplinary ~ complaints,’
contempt of court proceed- |
ings,® mistrial” or reversal of |
the verdict in the case."

The general rule con-
cerning trial publicity is set out in the first paragraph of
Rule 3.6:

A lawyer shall not make an extrajudicial statement
that a reasonable person would expect to be dis-
seminated by means of public communication if
the lawyer knows or reasonably should know that
it will have a substantial likelihood of materially
prejudicing an adjudicative proceeding.

Although this language standing alone is so vague that
it does not offer much guidance and in fact has been found
unconstitutionally void for vagueness," the specific para-
graphs following it provide concrete examples of extraju-
dicial statements that are specifically prohibited.

COMMENTS As TO CHARACTER, CREDIBILITY, REPUTATION
OR CRIMINAL RECORD

A trial lawyer is barred from making pretrial statements
about “the character, credibility, reputation or criminal
(Continued on page 30)

H. Morley Swingle is the prosecuting attorney, Cape Girardeau County, Jackson, Missouri.
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