‘ “L egal trials are not like elec-
tions, to be won through the
use of the meeting-hall, the

radio, and the newspaper . . . . From the

cases coming here we note that unfair and
prejudicial news comment on pending tri-
als has become increasingly prevalent.”"
— Justice Tom C. Clark

United States Supreme Court, 1966

Any criminal case, whether the de-
fendant is O.J. Simpson, Tonya Harding,
or just some local miscreant charged with
passing a bad check, involves the poten-
tial clash between the competing interests
of the public’s right to know about crimes
committed in the community (and what
law enforcement is doing about them)
versus the suspect’s right to a fair trial in
front of an impartial judge and jury unin-
fluenced by media attention.? Justice
Clark’s lament about the increase in inap-
propriate pretrial publicity in criminal
cases was uttered almost 30 years ago,
long before the age of cable television, 24
hour news coverage, and the proliferation
of sensationalized television newsmag-
azines, but his words are even more rel-
evant today. Although less than one per-
cent of criminal cases receive any public-
ity at all,? those that do are covered by a
press that has become more aggressive
than ever, more hungry for a sensational
news angle, and less willing to follow “the
old journalistic ethics.” Now more than
ever, prosecutors, defense lawyers, and
judges must know and follow established
ethical guidelines concerning trial public-
ity. Failure to do so can have dire conse-
quences.

SuprReEME CoURT RULES
No attorney or law enforcement of-
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ficer should ever speak to the press with-
out first reading and understanding Su-
preme Court of Missouri Rules 3.6, 3.8,
and 8.2, based upon the American Bar
Association’s Model Code of Professional
Responsibility.’ Failure to comply with
them can subject the trial lawyer to civil
suits,® disciplinary complaints,” contempt
of court proceedings,® mistrial® or rever-
sal of the verdict in the case.'

The general rule concerning trial
publicity is set out in the first paragraph
of Rule 3.6: “A lawyer shall not make an
extrajudicial statement that a reasonable
person would expect to be disseminated
by means of public communication if the
lawyer knows or reasonably should know
that it will have a substantial likelihood
of materially prejudicing an adjudicative
proceeding.”

Although this language standing
alone is so vague that it does not offer
much guidance, and in fact has been found
unconstitutionally void for vagueness,'!

Warning: Pretrial Publicity May Be
Hazardous to Your Bar License

the specific paragraphs following it pro-
vide concrete examples of extrajudicial
statements that are specifically prohibited.

COMMENTS AS TO CHARACTER,
CREDIBILITY, REPUTATION OR
CriMINAL RECORD

A trial lawyer is barred from making
pretrial statements about “the character,
credibility, reputation or criminal record
of a party, suspect in a criminal investiga-
tion or witness, or the identity of a wit-
ness, or the expected testimony of a party
or witness.”'? For example, when a Bronx
district attorney charged a defendant with
loan-sharking, and held a press conference
announcing that the defendant was
“strongly connected with the Tramunti
crime family,” the comment associating
the defendant with the Mafia was clearly
an inappropriate comment regarding the
suspect’s reputation.” Likewise, state-
ments that the person who has just been
charged with child molestation is sus-
pected of molesting other children in the
past are obviously prohibited. Only if the
defendant were charged as a persistent of-
fender and the information about the
criminal record was thus part of the pub-
lic charging document would comment
about his prior record be permissible.'

PossiBILITY OF PLEA OF GuILTY
Missouri law specifically bars law-
yers from commenting in advance about
the possibility of a plea of guilty." The
reasoning behind the rule is self-evident.
If potential jurors read in the newspaper
that the suspect is expected to plead guilty,
the natural assumption in their minds is
that he must be guilty. If the plea fell
through, the jurors might be less able to
give him the full presumption (cont. >>>)

Trial lawyers must know and follow established ethical guidelines on trial publicity.

Failure to do so can subject the lawyer to civil suits, disciplinary complaints,
and other unpleasant consequences.

Journal of The Missouri Bar * November-December 1994 « Page 335







